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BACKGROTIND

In August 1998, Samuel A. Yacono (“Yacono”)}, under
investigation by the United States Securities and Exchange
Commission (the “Commission”), committed suicide. Prior to his
death, Yacono was the sole and/or controlling shareholder of a
number of corporations (the “Yacono Controlled Entities”),
including American Freedom Securities, Inc. (“American Freedom”)},
Bloch Industries, Inc. (“Bloch”), Firsgt American Reliance, Inc.
(*Flrst American®), Money Managers, Inc. (“Money Managers”), Quaker
Maid/Bloch Industries, Inc. (“Quaker Maid”)}, The Schoolhouse Group
of Companies, Inc. (“Schoolhouse”), Unified Commercial Capital,
Inc. (“Unified Commercial”) and Wealth & Security Planning, Inc.
(“W&SP”) .

On October 6, 1998 the Commission commenced an injunctive
action ({the ™“Civil Injunctive Action”) in the United States
District Court for the Western District of New York (the “District
Court”) against American Freedom, First American, Money Managers,
Unified Commercial {the “Yaconoc Defendant Companies”), The
Prudential Insurance Company of America (“Prudential”) and William
renn Life Insurance Company of New York (“William Penn”). The
Action requested, along with other relief, that the District Court
impose a constructive trust on the proceeds ({(the “Insurance

Proceeds”) of five (5) inourance peolicies on the life of Yacono
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{the “Yacono Policies”) and that the Proceeds be paid over for
distribution to the defrauded investors in the Yacono Defendant
Companies, rather than to the named beneficiaries of the Policies
(the “Beneficiaries”). In the Action, the Commission asserted that
Yacono and the Defendant Yacono Controlled Entities had been
engaged in a “Ponzi” scheme.!

In connection with the Civil Injunctive Action, the Digtrict
Court appointed a temporary receiver (the "Recelver”) for the
Yacono Controlled Entities who was directed to file Chapter 7
bankruptcy cases for each of the companies. After Chapter 7 cases
were filed by American Freedom on October 16, 1998, Bloch on
November 19, 1998, First American on October 16, 1998, Money
Managers on October 16, 1998, Quaker Maid on October 23, 1998,
Gchoolhouse on November 19, 1998, Unified Commercial on October 16,
1998 and W&SP con Octcober 30, 1998, Douglas J. Lustig, Esg. (the
“Trustee”) was appointed as the Chapter 7 Trustee in each of the

bankruptcy cases.

! A “Ponzi” scheme, as that term is generally used, refers to an
investment scheme in which returns to investors are not financed through the
success of the underlying business venture, but are taken from principal sums of
newly attracted investments. Typically, investors are promised large returns for
their investments. Initial investors are actually paid the promised returns,
which attracts additional investors. Merrill v. Abbott (In re Indep. Clcaring
House Co., 41 B.R. 985, 9% n. 12 (Bankr. D.Utah. 1984) (citation omitted).
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On October 28, 1998, Prudential commenced an interpleader
action against Steven M. Donsky, as Trustee for the October 14,
1993 Samuel A. Yacono Revocable Living Trust, and other defendants
claiming an interest in the Yacono Policies issued by Prudential,
which requested that it be permitted to deposit the proceeds of the
Policies into the District Court. William Penn filed a similar
interpleader action, and on February 4, 1999, the District Court
directed Prudential and William Penn to deposit the Insurance
Proceeds into the Registry of the Court.?

In each of the Chapter 7 casges of the Yacono Controlled
Entities, the Trustee applied to the Bankruptcy Court ({the
“Bankruptcy Court”) for an order approving the employment of: (1)
himself and his firm, Saperston & Day, P.C. (“"Saperston & Day”), a
regional law firm which employs more than seventy (70) attorneys;
and (2) Warren B. Rosenbaum, Esg. (“Rosenbaum”) and his firm,
Shapiro, Rosenbaumnm, Liebschutz & Nelscn, LLP (*Shapiro,
Rosenbaum”), to serve as attorneys for the Trustee.

The following representations were included in each

application (the “Retention Applications”) filed by the Trustee for

2 The Prudential and William Penn interpleader actions will be referred
te collectively as the “Interpleader Action.”
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the approval of the employment of himself and Saperston & Day, as
attorneys for the Trustee:
SPECIAL FACTS SHOWING NECESSITY FQR SUCH EMPLOYMENT.:
This case involves potential fraudulent conveyances,
preferences, estate, securities and a variety of issues.
Although certain matters will be handled by the separate
appointment of gpecial counsel, there will be a number of

legal matters that may need attention throughout the
bankruptcy case ot a specitic and/or general nature....

PROFESSIONATL SERVICE TO BE RENDERED:

Specific or general services as may be required
throughout the case. It is anticipated that there will
be assistance provided Lo certain special counsel in
investigating, litigating and seeking to preserve asgsets
as the case proceeds....

Although it is completely understood that ALL
COMPENSATICON IS SUBJECT TO COURT APPROVAL, the maximum
compengsation {(emphasis added) the firm to be employed
typically receives 1s $195.00 per hour (emphasis added)
for Douglas J. Lustig, E=q.

Each of the Retention Applicaticns filed by the Trustee for
the appointment of Rosenbaum and Shapiro, Rosenbaum included the
follawing repregentationsa:

SPECIFIC FACTS SHOWING NECESSITY FOR SUCH EMPT.OYMENT :

...0One of the primary sources of funds which may be
available to satisfy investors and other creditor claims
are approximately $4,000,000 in the proceeds of life
insurance policies purchased by Yacono with the proceeds
of his allegedly fraudulent scheme. As Yacono purchased
the policies with the money illegally obtained from
investors, the proceeds of the policies should be subject
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to a constructive trust for the benefit of those
defrauded. The other sources of funds which may be
available to satisiy investor claims are potential
fraudulent transfers, transfers made in the breach of
fiduciary duties, preferential transfers to insiders and
others and the recovery of pre-petition receivables on
behalf of the debtor.

The success of the Trustee’'s efforts at recovery of funds
with which to pay investors and other creditors will be

dependent, in part, on the aggressive pursuit of claims
in behalf o¢f the debtor with the assistance of
knowledgeable and experienced counsel....

PROFESSICONAL SERVICE TO BE RENDERED :

Investigation and recovery of insurance proceeds, pre-
petition receivables, preferences, fraudulent conveyances
and recovery of damages for potential Securities Laws

violations. ...

Although it is completely understood that  ALL

COMPENSATION IS SUBJECT TO COURT APPROVAL, the maximum

compensation (emphasis added) the person to be employed

typically receives for matters such as this is §185.00

per hour {emphasis added).

After the Office of the United States Trustee ({the “UST")
reviewed the Retention Applications and consented to the
appointments of the Trustee, Saperston & Day, Rogenbaum and
Shapiro, Rosenbaum, the Bankruptcy Court entered orders approving
their employment. However, on the October 20, 1998 Order Approving
the Employment of the Trustee and Saperston & Day (the “Approval
Order”), which was the first of the ordergs entered by the
Bankruptey Court approving their employment in the cases of the
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Yacono Controlled Entities, the Court added the following language:
“Not to duplicate the services of special counsel approved by Order
of 10/20/98."

In early 1999, the Trustee interposed a cross-claim in the
Interpleader Action (the “Trustee’s Constructive Trust Claim”),
which asserted that the District Court should impose a constructive
trust on the Insurance Proceeds for the benefit of all of the
creditors of the Yacono Controlled Entities, not just the investors
in the Yacono Defendant Companies as requested by the Commission.

On February 1, 2000, the Trustee and the Commission entered
into a settlement agreement (the “Settlement Agreement”) which
provided that any Insurance Proceeds recovered by either the
Trustee or the Commission in the Civil Injunctive Action or the
Intcrpleader Action would be placed into an “Inourance Recovery
Fund” that would be distributed: (1) first, to pay the costs and
expenses of the Trustee incurred in connection with the recovery,
inclunding the reasonahle attorneys' feeas and expenses of the
attorneys for the Trustee; (2) next, to pay a capped commission to
the Trustee; (3) then, eighty percent (80%) of the remaining
balance would be used to pay a pro rata distribution on the claims
of the investors in the Yacono Defendant Companies; and (4} last,
the remaining balance would be used to pay a pro rata distribution
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on the claims of all of the creditors of the Yacono Controlled
Entities, including the claims for any unpaid amounts still due to
the investors of the Yacono Defendant Companies.

The Settlement Agreement also provided that the attorneys for
the Trustee would “seek compengation for their services in this
litigation pursuant to Sections 327, 328, 330 and 331 of the
Bankruptcy Code,” but it did not specifically provide whether the
application for compensation would be brought betore the District
Court, which had jurisdiction over the Insurance Proceeds from
which the compensation would be paid, or the Bankruptcy Court,
which had authorized the ewmployment of the altorneys and was
clearly the “Court” referred to in the Retention Applications that
was to approve any compensation for acting as an attorney for the
Trustee.

After the Commission, the Trustee and the Beneficiaries
entered into a global settlement agreement regarding the Insurance
Proceeds (the “Global Settlement Agreement?), which provided for
approximately $4,200,000.00 or ninety-four percent (94%) of the
possible Insurance Proceeds to be paid into the Insurance Recovery
Fund, the parties, in a joint application to the Digstrict Court and
the Bankruptcy Court, sought approval of the Global Settlement
Agreement. On December 20, 2000, at a joint hearing, the District
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Court and the Bankruptcy Court approved the Global Settlement
Agreement. On the same date, notwithstanding that Section 330 of
the Bankruptey Code reguires notice to the partieg-in-interest and
a hearing, the Trustee, Saperston & Day, Rosenbaum and Shapiro,
Rogsenbaum applied ex parte to the District Court for awards of
compensation for their services rendered and expenses incurred in
connection with the Civil Injunctive Action and the Interpleader
Action.? The requests for compensation were supported by written
applicationg (the *“District Court Fee Applications”}, which
included detailed time records {the “Timesheets”} setting forth the
services perlformed by Lhe atloruneys [or Lhe Trustee.
Notwithstanding that the Trustee in the Retention Applications
for himself and Saperston & Day had represented that the maximum
compensation typically received for their Jlegal sgervices was
$195.00 per hour, the Trustee and Saperston & Day in their District
Court Fee Application requested that they be compensated for 301.1
houres of serviceg at the rate of $250.00 per hour, together with a
fee enhancement of $184,725.00, for a total compensation for

services performed of $260,000.00.

3 Although the notice of the joint hearing to approve the Gleobal
Settlement Agrecement was scrved upon all creditors, it contained no notice of the
amounts being requested as compensation by the attorneys for the Trustee.
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Notwithstanding that in the Retention Applications for
Rosenbaum and Shapiro, Rosenbaum, the Trustee had represented that-
the maximum compensation typically received for the matters in
question was $185.00 per hour, Rosenbaum and Shapiro, Rosenbaum in
their District Court Fee Application requested that they be
compensated for their 432.4 hours of services at the rate of
$250.00 per hour, together with a fee enhancement of $281,900.00,
for a total compensation for services performed of $390,000.00.

The UST and the Commission vigorocusly objected to the District
Court Fee Applicationg and asserted that: (1) The Trustee and
SBaperston & Day should be compensated only at an hourly rale of
$195.00, the maximum hourly rate set forth in their Retention
Applications; (2} Rosenbaum and Shapiro, Rosenbaum should be
compensated only at an hourly rate of $185.00, the maximum hourly
rate set forth in the Retention Applications, which appeared to be
the hourly rate negotiated by the Trustee when he hired them as
special counsel; {3} based upon the services rendered and the
gtandards set forth in Section 330 and relevant case law,
reasonable and appropriate compensation for the Trustee, Saperston
& Day, Rosenbaum and Shapirc, Rosenbaum should be based upon the
application of a lodestar {(their respective $195.00 and $185.00
hourly rates times the number of actual and necessary hours
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expended) ; (4) there were not the rare and exceptional
circumstances presented that would warrant the District Court, in
its discretion, making an upward adjugtment or enhancement to a
lodestar compensation in order ensure that the attorneys for the
Trustee were adeguately and fairly compensated for the services
they performed; (5) although Yacono’s financial dealings were
complex, the legal and factual issues presented in the Civil
Injunctive Action and the lnterpleader Action were relatively
straightforward and not complex; (&) although the attorneys for the
Trustee may have provided quality legal services, they merely
assisted the Commission in prosecuting constructive trust claims;
and (7) there appeared to be some trustee gerviceg included in the
District Court Fee Applications of the Trustee and Saperston & Day
that should not be compencated for as if they were attorney for the
Trustee services.

On January 12, 2001, the District Court entered a Decision and
Order (the “Niatrict Court Order”) that: (1) determined that under
the terms of the Settlement Agreement the compensation of attorneys
for the Trustee for services in connection with the Civil
Injunctive Action and the Interpleader Action were to be governed
by the provisions of Sections 327, 328, 330 and 331 of the

Bankruptcy Code; (2) noted that the Bankruptecy Court had
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familiarity with the procedural and substantive requirements of
these professional compensation Sections of the Bankruptey Code;
(3) remanded to the Bankruptcy Court the determination of the
reasonable compensation to be awarded to the attorneys for the
Trustee; and (4) noted that in its opinion excellent service had
been performed by The Trustee and Rosenbaum in bringing thesge
complex matters to a satisfactory conclusion.

On January 26, 2001, 1in accordance with the District Court
Crder, Saperston & Day and Shapiro, Rosenbaum filed applications
with the Bankruptcy Court (the *“Bankruptecy Court Fee Applications”)
for awards of compensalion [or Lhelir services performed in
connection with the Civil Injunctive Action and the Interpleader
Action. In the Bankruptcy Court Fee Applications, which included
dcclarations by Reosenbaum (the “Rosenbaum Declaration”) and by the
Trustee (the "Trustee Declaration”) and a Trustees Memorandum of
Law (the “Memorandum”): (1) Shapiro, Rosenbaum requested total
compensation of $270,250.00 repregenting a lodestar of $£108,100.00
(432.4 x $250.00 per hour), together with a fee enhancement of
$162,150.00; a lodestar compensation of $108,100.00 times a 2.5
multiplier; and (2) Saperston & Day reguested total compensation of

$188,187.50, representing a lodestar of $72,275.00 (301.1 x $250.00
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per hour), together with a fee enhancement of $112,912.50; a
lodestar compensation of $72,275.00 times a 2.5 multiplier.

In their Declarations and Memorandum, the attorneys for the
Trustee, 1in support of their Applications and requests for
compensation, asserted that: (1} by any standard, the Global
Settlement, reached as a result of the joint litigation efforts of
the Commission, the Trustee and the attorneys for the Trustee,
represented an exceedingly favorable result which eliminated: (a)
the delays and costs of any further litigation; and (b) the risks
of a less favorable result after trial; (2) the risks of trial were
significant, since certain of the legal theories asserted by the
Commission and the Trustee were based upon issues of law not fully
gettled in New York State, and there were significant factual
issues that might have to be resolved at trial; (3) the fees
requested by the attorneys for the Trustee in the District Court
had been reduced in the Bankruptcy Court by $191,562.50,
approximately thirty percent (30%), in response to the opposition
filed in the Distritt Court by the Commission and the UST; (4) even
though the potential for recovery was far from certain at the onset
of the litigation, the attorneys for the Trustee put aside work on
other more immediately compensable matters, and devoted substantial
time and energies in prosecuting the Trustee’s Constructive Trust
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Claim; (5) the legal services required to effectively progecute the
Trustee’s Constructive Trust Claim were unique and challenging; (6)
the constructive trust claims of the Commission and the Trustee had
to be built from the ground up; (7) no one surviving individual had
knowledge of the workings of the entire “Ponzi” scheme, which
necessitated the interviewing and/or taking of depositions of a
large number of material witnesses; (8) most of the Beneficiaries
were repregented by highly skilled and aggressive counsel; (9)
prosecuting the Trustee’s Constructive Trust Claim was complicated
by the claims of the Commission which were asserted to favor only
the investors in the Yacono Defendant Companies, rather than all
the creditors of the Yacono Controlled Entities; (10) it was only
when the Commission and the Trustee entered into the Settlement
Agreement that there wae a reasonable likelihood that the Truetee
might recover any of the Insurance Proceeds; {(11) the attorneys for
the Trustee along with the Trustee and the attorneys for the
Commiasion, jointly developed lTegal theories, planned discovery and
developed strategy and tactics; (12) under the Settlement
Agreement, the Trustee’'s attorney’s fees were limited to $205.00
per hour only for services rendered in connection with making
distributiong from the Ingurance Recovery Fund, not for services
rendered in connection with the Civil Injunctive Action and the
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Interpleader Action; (13} the case was appropriate for the
application of a multiplier factor or fee enhancement because: (a)
there was a substantial recovery for creditors; (b) there was a
joint effort by the attorneys for the Trustee and the Commission’s
staff which resulted in the substantial recovery; (c) the Trustee’s
Constructive Trust Claim was fully litigated to a settled
conclusion; (d) without minimizing the Commission’s role, the
attorneys for the Trustee aggressively pursued his Constructive
Trust Claim to conclusion for the benefit of investor and non-
investor creditors; {e) the attorneys for the Trustee had devoted
an extraordinary amount of time, energy and concentration to these
matters, which required that they put aside other cases; (f) the
reputation of the attorneys for the Trustee, which is that they
aggressively pursuing litigation to a conclusion, made the proapecct
of a favorable settlement more likely; (g) the litigation was
prosecuted by the attorneys for the Trustee on a contingency basis;
(h) the Retention Applicationg “gimply recite that the customary
hourly rate charged was ...,” which did not confine the attorneys
for the Trustee to compensation at that rate for legal services in
connpection with the Civil Injunctive Action and the Interpleader
Action; (i) the attorneys for the Trustee performed services
without knowing whether the Trustee would recover any of the
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Insurance Proceeds; (j) when the Settlement Agreement was approved
by the Bankruptcy Court and the Global Settlement Agreement
approved by the District Court and the Bankruptcy Court, all
creditors were given notice that there would be compensation
awarded to the attorneys for the Trustee, and no creditor objected
to the fact that compensation would be awarded; (k) the
compensation for the attorneys for the Trustee should be based upon
the full recovery of apprcximately $4.2 million, not just the
amount that will be paid to non-investor claimants; (1) the
attorneys for the Trustee performed under a zreal risk of
nonpayment, different than the risk of nonpayment that counsel for
bankruptcy trustees face in typical cases where there is a
predetermination by counsel that there is a high likelihood of
success on the merite before they agree to be retained; and (m) in
the District Court Order, the Court noted that the constructive
trust litigation involved complex matters; (14) a “common fund
approach” waa the appropriate and preferable method for determining
compensation in connection with the services performed by the
attorneys for the Trustee in the Civil Injunctive Action and the
Interpleader Actiocn; (15) the services performed by Shapiro.
Rosenbaum and Saperston & Day were not duplicative of each other;
(16) there was no dispute that the services for which compensation
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was sought were actually rendered, nor, to the knowledge of the
attorneys for the Trustee, was there a dispute that the services
were necessary to the proper prosecution of the joint efforts of
the Commission and the Trustee in the Civil Injunctive Action and
the Interpleader Action; (17) the experience and ability of the
attorneys for the Trustee justified an hourly rate of $250.00 in
connection with any lodestar analysis; (18) even if a common fund
or percentage of recovery method were not found by the Bankruptcy
Court to be the appropriate and preferable method for compensating
the attorneys for the Trustee, the facts and circumstances
presented were such that 1t would be appropriate to awazrd
compensation based upon a lodestar plus a multiplier or fee
enhancement basis; (19) a $250.00 hourly rate would be appropriate
to reflect the reputation, experience and previous succeseg of the
attorneys for the Trustee, and would represent a competitive market
hourly rate for cases involving complex litigatiocn; (20) a
multiplier or fee enhancement analvsis would be appropriate because
an excellent and substantial recovery was obtained by the efforts
of the attorneys for the Trustee, and there was a substantial risk
of litigation and nonpavment; and (21) the failure to compensate
the attorneys for the Trustee for assuming a material risk of

nonpayment would unjustly enrich the creditors of the bankruptcy
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estates, because they would have been provided with valuable legal
services at below marketplace rates, and it would discourage
experienced attorneys from pursuing such claims on behalf of
bankruptcy trustees in the future.

On February 23, 2001, after the UST had renewed her opposition
to the request for compensation by the attorneys for the Trustees
by relying upon the opposition which she interposed in the District
Court, the Commission once again filed opposition to the request
for compensation by the attorneys for the Trustee, which: (1)
asserted that any award of compensation beyond a lodestar amount,
based upon a common fund, percentage or fee enhancement approach,
was inappropriate under the facts and circumstances of this case;
(2) even after the downward modification of their requests, the
compengation scught by the attorneys for the Trustee, equating to
approximately $600.00 per hour, was excessive; (3) it was the
Commission, not the attorneys for the Trustee, that carried the
“Tahoring car” with respect to the congtructive trust litigation;
{4) an award of compensation to the attorneysg for the Trustee that
exceeded a lodestar amount would be against the public interest,
because it would undermine the efforts of the Commisgion to ensure
a maximum recovery for the defrauded investors; (5) the prosecution

of the constructive trust claims of the Commission and the Trustee
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was not common fund litigation, and any analogy to common fraud
cases in setting compensation would be inappropriate; (6) the
attorneys for the Trustee simply assisted the Commission, and the
best measure of the wvalue of that assistance was an award of
compensation based upon a lodestar amount; (7) the accountants for
the Trustee, who performed valuable services and did extensive and
excellent work, did not request, and were not awarded, compensation
by the District Court based upon a common fund, multiplier or fee
enhancement approach; (8) nothing in the Retention Applications
indicated that the attorneys for the Trustee were being retained on
a contingency basis; (2) there was no greater risk in assisting the
Commigsion in prosecuting its constructive trust claim and pursuing
the Constructive Trust Claim of the Trustee, than in any other case
where attorneys prosecute claims on behalf of a trustee; and (10}
awarding compensation to the attorneys for the Trustee beyond a
lodestar amount would: (a) discourage the Commission in the future
from utilizing bankruptcy proceedings ag a means to effect a
distribution to defrauded investors; and (k) encourage the
Commissicn to utilize equity receiverghips to ensure that a maximum

recovery was obtained for defrauded investors.
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DISCUSSION

I COMMON FUND APPROACH

I find that the uce of a common fund apprcach to determine an
award of reasonable compensation for the services the attorneys for
the Trustee performed in connection with the Civil Injunctive
Action and the Interpleader Action wonld he inappropriate and not
a proper exercige of discretion, because: (1) the District Court
Order remanded the determination of a reasonable compensation to
the Bankruptcy Court with instructions to make the determination in
accordance with Sections 327, 328, 330 and 331 of the Bankruptcy
Code, and did not even suggest that the determination should or
could be based upon a common fund approach; (2} the “fund” that the
attorneys for the Trustee had encouraged the Court to view as a
Common Fund, the Insurarce Proceeds, was: (a} already in existence
and paid into the Registry of the District Court before the
attorneys performed any substantial services; and (b) not created
by the efforts of the attorneys; (3) the Civil Injunclive Action
and Interpleader Action litigation were simply about how much of
the previcusly created “fund” on deposit with the District Court
would be awarded to the Beneficiaries, the claims of unpaid

investors in the Yacono Defendant Companies or the claims of all of
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the creditors of the Yaconc Controlled Entities; (4) the
constructive trust legal issues, principally developed by the
Commission, and the tracing financial issues, principally addressed
by the Commission and the forensic accountants, were straight
forward and not complex, even though 1t may have required a
substantial amount of time to organize and prosecute them, and the
settlement negotiations conducted do not appear to have been any
more difficult than in most other commercial or bankruptcy related
litigation with multiple claimants; (5} nothing in the record
indicates that prior to the filing of their District Court and
Bankruptcy Court Fee Applications, the attorneys for the Trustee in
any way indicated to the District Court, the Commission, the
creditors of the Yacono Controlled Entities, the UST or the
Bankruptecy Court that they were performing services on behalf of
the Trustee in connection with the Civil Injunctive Action and the
Interpleader Action with the expectation that their compensation
would be based upon a common fund approach; (6) nothing in the
record indicates that the Trustee retained the attorneys for the
Trustee with the expectation that their compensation for services
performed in connection with the Civil Injunctive Action and
Interpleader Action would be based upon a common fund approach; {7)
there was nothing in the Retention Applications that indicated to
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the Bankruptcy Court or the UST that an award of compensation would
be requested by the attorneys for the Trustee for the services
performed in connection with the Civil Injunctive Action and the
Interpleader Action based upon a common fund approach; and (8) the
use of a common fund approach, as guggested by the attorneys for
the Trustee, would unfairly give them, rather than the creditors of
the Yacono’s Controlled Entities, the benefit of all of the efforts
of the Commission.
I3 PERCENTAGE, FEE ENHANCEMENT OR MULTIPLIER APPROACH

In In re Intercc Systems, Inc., 206 B.R. €3 (Bankr. W.D.N.Y.
1997}, this Bankruptcy Court held that only in rare and exceptional
circumstances would the Court approve a fee enhancement to an award
of compensation based upon a lodestar amount, and, if it did, it
would only be where an attorney for a trustee achieved exceptional
results and the Court, in its discretion, £felt that after
application of a lodestar billing analysis a professional had still
not been adequately and fairly compensated.

I find that the use of a fee enhancement, percentage or
multiplier approach to an award of compensation based upon a
lodegtar amount for the services performed by the attorneys for the

Trustee in connection with the Civil Injunctive Action and the
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Interpleader Action would be inappropriate and not a proper
exercige of discretion, because: {1} although in the District
Court Order the Court stated that the matters involved were
compiex, I agree with the Commission and the UST that the services
performed were not any more complex than services routinely
performed by attorneys for trustees in cases where: (a) the
financial affairs of a debtor are complex; (b) there are multiple
parties involved in a litigated matter; and (¢) there are difficult
settlement negotiations dinvolved; (2) I am unaware of any fee
enhancement being approved or awarded by a Bankruptcy Court to the
attorneys for a trustee when there have been vigorous and wvalid
objections interposed by fiduciary parties in interest, such as the
objections interposed in this matter by the Commission and the UST,
especially where, ag in this case, the legal gtaff for one of the
fiduciary parties in interest was intimately involved in the
litigation and in the best position to evaluate the reasonable
value of the services performed by the attorneys for the Trustee;
(3) the attorneys for the Trustee are excellent individual
attorneys and law firms, and if it were not for their experience,
reputation and abilities, they would not, and should not, have been
retained by the Trustee to perform the services in question; (4) if
the attorneys for the Trustee did not perform exactly as they did,
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devoting the necessary time required to handle the matters in
guegtion and performing to the 1level of their reputation,
experience and abilities, when determining an award of compensation
based upon a lodestar amount, the attorneys might not even be
awarded their customary maximum hourly rate; and (5) based upon all
of the facts and cilrcumstances of this case, an award of
compensation based upon a lodestar amount will fully, reasonably
and appropriately compensate the attorneys for the Trustee for the
reasonable and necessary legal services that they performed.
III LODESTAR COMPENSATION

A. Overview

“Normally...the Lodestar Fee-the number of billable hours
times reagonable hourly rates-reflects the novelty and complexity
of the case, Lhe experience and special skill ol counsel, the
quality of the representation and the results obtained.” See, In
re UNR Indus, Inc., 986 F.2d 207, 210 (7" Cir. 1993).

In deltermining the amount of reasonable compensation to be
awarded in accordance with Section 330 of the Bankruptcy Code, the
Bankruptcy Court must take into account all relevant factors,

including whether the compensation is recasonable based upon the
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customary compensation charged by comparably skilled practitioners
in cases other than those under this title.

In determining a reascnable hourly rate as part of a Lodestar
analysgis for the services performed by the attorneys £for the
Trustee 1in connection with the Civil Injunctive Action and the
Interpleader Action, although the range of reasonable hourly rates
that might be charged by comparably skilled practitioners
performing the services might include an hourly rate of as high as
the $250.00 hourly rate requested by the Attorneys for the Trustee:
{1} in their Retention Applications, it was represented to the
Bankruptcy Court, the UST and all parties in interest, including
creditors, given the fact that the Applications were on file with
the Court, that the “maximum” customary rate charged® was $185.00
for Rosenbaum and Shapiro, Rosenbaum and 5195.00 for the Trustee
and Saperston & Day; and (2) these represented “maximum” customary
hourly rates are well within the range of reasonable hourly rates
charged for handling these kinds of matters by comparably skilled
practitioners in the areas covered by the Western Digtrict of New

York.

4 Although the term maximum customary rate charged may seem ambiguous:
(a) the use of the work “maximwn” clearly lmposes a cap; aud (b)) Lhe term cannol
mean that there could be more than one maximum hourly rate.

Page 25



BK. 98-23909; 98-24376;
98-23906; 98-23907;
98-24000; 98-24377;
98-23908; 98-24100;
S8-CV-6423T and 98.0V-584547

In arriving at an award of compensation based upon a Lodestar
amount, since, while performing their services in connection with
the Civil Injunctive Action or Interpleader Action, the attorneys
for the Trustee never: (1) amended their Retention Applicationsg; or
(2} otherwise advised the District Court, Bankruptcy Court,
Commission, UST or creditors that they did not believe that they
were bound by the representaticns in their Applications that
services were being performed at maximum hourly rates of $185.00
and $195.00 respectively, those maximum hourly rates are now
binding upon the attorneys for the Trustee.®

In determining the reasonable and necessary hours that are
compensable based upon a Lodestar amount, the Bankruptcy Court Fee
Applications of Rosenbaum and Shapiro, Rosenbaum must be reviewed
differently than those of the Trustee and Saperston & Day, because:
(1) the Trustee and Saperston & Day were put on notice by the
Bankruptcy Court in the Approval Order that their requests for
awards of compengation would ke scrutinized te ensure that there

was no duplication of legal services; (2) the Trustee, since he was

€ The attorneys for rhe Truatee in their Bankruptoy Conrt NDeclarations
and Memorandum asserted that the Retention Applications only stated that these
hourly rates were their customary hourly rates for those services, failing to:
(1) note that the word "maximum” was used in the Applications; or (2) make any
atlempl Lo explain why the use of the word "maximum” did not resuli in a cap ou
their hourly rates.
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at all times acting both as the Trustee and as an attorney for the
Trustee, was under a duty, unlike gpecial counsel, to ensure that
there was no duplication of legal services; and (3} Rosenbaum and
Shapirc, Reosenbaum were under no obligation to: (a) review the
Bankruptcy Court Fee Applications of the Trustee and Saperston &
Day to ensure that they were consistent with their applications; or
(b) provide sufficient detail in any entries on their Timesheets to
make it clear that there had been no duplication of legal services;
{4) the Trustee, since he was at all times acting both as the
Trustee and ag an attorney £for the Trustee on notice of the
Bankruptcy Court’s concern that there be no duplication of legal
serviceg, was under a duty to carefully review all of the fee
applications for all of the attorneys for the Trustee to ensure
that the Bankruptcy Court Fee Application of the Trustee and
Saperston & Day made it clear, if there could be any appearance
that there had been a duplication of legal services, why the
services performed by the Trustee and Saperston & Day were
reasonable, necessary and not duplicative; and (5) the Trustee,
since he was at all times acting both ag the Trustee, who had
retained special litigation counsel, and as an attorney for the
Trustee, was under a duty to carefully review the Bankruptcy Court
Fee Application of the Trustee and Saperston & Day to ensure that
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the Application fully explained why each and every billed legal
gervice was properly categorized as an “attorney service” rather
than as a “trustee service.”

B. The Fee Application of Rogenbaum and Shapiro, Rosenbaum

With some minor eXxceptions, neither the Trustee, UST
Commission nor any creditors’ asserted that any of the time
expended by Rosenbaum and Shapire, Rosenbaum, or any of the
gervices perfermed by Rosenbaum and Shapirco, Rosenbaum were
unnecessary, unreasonable, duplicative or otherwise not
compensable.® After a detailed review of the Timesheets included
in the Bankruptcy Court Fee Application of Rosenbaum and Shapiro,
Rogenbaum, I find that all of the services performed were
reasonable and necessary services, and compensable as an attorney

for the Trustee.’®

At the hearing on the Bankruptcy Court Fee Applications, an attorney for
one of the investor creditors asserted that any award of compensation in excess
of a Lodestar amount would be excessive.

5aAlthough the UST questioned the time expended by Rosenbaum and Shapire,
Rosenbaum in preparing their Fee Applications, I assume that the time they spent
attempting to justify an award of compensation for the attorneys for the Trustee
based upon approaches other than a Lodestar amount was pursuant to instructions
from the Trustee.

*although there is some time included in the Bankruptecy Court Fee
Application of Rosenbaum and Shapiro, Rosenbaum for services performed prior to
their appointment as attorneys for the Trustee, I believe that, given all the
facts and circumstances presented, compensating them for those services is
appropriate.
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As I stated at the hearing on the Bankruptcy Court Fee
Applications filed by the attorneys for the Trustee, Rosenbaum is
recognized as one of the finest commercial 1litigators in the
Western New York area, and he and his partners consistently provide
the highest level of legal services as special counsel to various
panel Trustees.

An award of compensation for Rosenbaum and Shapiro, Rosenbaum,
based upon a Lodestar amount, which I f£ind represents a reasonable
and appropriate compensation, based on all the facts and
circumstances presented and after taking into account all of the
factors reguired under Section 330, is $80,000.00, which represents
$185.00 per hour times 432.4 billed hours worked and found to be
reasonable and necesgsary, slightly rounded up.

C. The Fee Apvlication of the Trustee and Saperston & Day

An award of compensation for the Trustee and Saperston & Day,
as attorneys for the Trustee, based upon a Lodestar amount without
any deductions, would be $58,714.50, which represents $195.00 per
hour times 301.1 billed hours {the “Initial Lodestar
Compcnsation”) .

After: (1) reviewing in detail the Timesheets submitted with
the Bankruptcy Court Fee Application of the Trustee and Saperstcn
& Day, copies of which are attached as “Appendix A*; and (2)
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taking into account all of the factors required under Section 330
and the facts and circumstances presented, I have made deductions
from the Initial Lodestar Compensation in the total amount of

$31,434.00 for:

(1) billed services that I find are trustee
services vrather than attorney for the trustee
services, because the Trustee has not met his
burden to fully cxplain to the Court why these
services, which appear to be administrative
services routinely performed by trustees in these
kinds of cageg where they have hired special
litigation counsel, are attorney services;

{2) billed services that indicate that there was a
conference or telephonic conference with special
counsel, but the conference was not billed by
special counsel;

(3) billed services that I find are duplicative of
the services performed by special counsel, because
the Trustee has not met his burden to fully explain
to the Court why these services were reasonable,
necessary and not duplicative of gservices
performed and billed by sgpecial counsel;

(4) billed services where the time reported exceeds
the time billed by special counsel for performing
the same services;

(5) billed services where I find that the time
reported exceeds the reasonable and necessary time
that should have been expended by the attorney
billing the service given the attorneys experience
and expertise;

(6} billed sgervices that do not appear to be
sufficiently related to the Civil Injunctive Action
and the Interpleader Action, (this is without
prejudice to an application for compensation being
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made by the Trustee for these services at a
different time};!® and

(7) billed services that appear to be covered
by other time entries of the Trustee and
Saperston & Day, because the Trustee has not
met his burden to fully explain why these are
not inadvertent double billings.

With respect to the deductions made for billed services marked
as (2) (not reported by special counsel), the Trustee and Saperston
& Day shall have 20 days from the date of the entry of this
Decision & Order to provide a certificaticn by special counsel that
the conferences reported in fact took place, but special counsel
was either directed by the Trustee not to report the services or it
otherwise elected not to report the services, along with an

explanation from the Trustee as to why those services, presumably

duplicative, were different from other apparently duplicative

1e Appendix “A* sets forth where complete or partial deductions have
been made te a particular time entry for one or more of the reasons set forth
above. In reviewing the Timesheets I was shocked at how little effort was made
to clarify why many services were attorney services and not trustee services and
why other seemingly duplicative services were not duplicative, given that: (1)
the Trustee is a long-time and highly experienced bankruptcy practitioner and is
acknowledged to be one of the finest members of the panel of standing trustees;
{2) there was nothing in the narratives contained in the Bankruptcy Court Fee
Applications which attempted to clarify these issues, or to set out what the
actual divisions of tasks were between: (a) the attorneys for the Trustee and the
Trustee; and (b) the attorneys for the Trustee; (3) it is most unusual for a
Trustee to hire more than one firm of attorneys to work on the same litigation
matter; (4) Rosenbaum and Shapire, Rosenbaum, when acting as special counsel to
a Trustee, do not require any review or supervision of their work by another
attorney; (5) the Court had expressed a concern about the duplication of legal
services; and (6} the excessive amount of time billed for preparing the Fes
Applications.
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services that were billed by the Trustee and Saperston & Day. If
a certification is received by the wvarious attorneys for the
Trustee, the Court will reconsider awarding compensation for the
entries in question.

After the deductions to the Initial Lodestar Compensation set
forth on Appendix “A”, I find that a reasonable and appropriate
compensation for the services the Trustee and Saperston & Day,
performed as attorneys for the Trustee in connection with the Civil
Injunctive Action and the Interpleader Action is $27,250.00, which
represents $195.00 per hour times 132.70 billed hours worked and
found to be reasonable and necessary, slightly rounded up.!!

CONCLUSION

Rosenbaum and Shapiro, Rosenbaum are awarded a reasonable
compensation of $80,000.00, along with disbursements of $14,251.20,
and the Trustee and Saperston & Day are awarded a reasonable
compensation of $27,250.00.

IT IS SO CRDERED.

HON. JOHN C. NINFQ, II
CHIEF U.S. BANKRUPTCY JUDGE

Dated: May 3, 2001

1 The total of the without prejudice deductions for billed services not
rclated to the Civil Injunctive Action and the Interpleader Action was $5,401.50.
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